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RESPONSE TO PETITION

TO THE HONCRABLE JUSTICES OF THE SUPREME COURT OF APPEALS OF
. WEST VIRGINIA: :

Comes now the Respondent, Mary Meadows, who submits the following in response to
the Petition for Writ of Prohibition filed herein. In support of her Response to Petition for a Writ
of Proh]bmon, your Respondent states and alleges as foliows-

KIND QF PROCEEDING AND NATURE OF RULING BELOW

Your Responden’i Mary Meadows, was indicted by the Grand J ury attending the Mmy
2009 term of the Webster County Circuit Court; upon two counts of Delxvery ofa Conn-ol]cd
Substance, a felony, in violation of West Vugmm Code, § 604-4- -401(a) and Conspiracy,
felo_ny, in violation of West Virginiz Code, § 61- 10 31. (State of West Virginia, Pimmsz v,
Mary Meadows, Defendant Webster County C1rcu1t Court Case No. 09-F-28). Your Respondent
was arraigned up(m the aforesaid indictment on the 19"“ day of May, 2009. Trial in this matter is
scheduled for August 18, 2009. -.

Pursuant to the Order of the ercuut Court, your Respondent timely filed a Motmn for
D;scovery on the 20* day of May, 2009, The Armgnment Order compe lled the State of West
V1rgxma to respond to said discovery requests within twenty (20) days with sajd Tesponses o |

include the name and a.ddress of the confidentia] informapt utilized by the State of West Virginia.
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ISSUE PRESENTED
WHETHER THE CIRCUIT COURT EXCEEDED ITS LEGITEMATE POWER IN
ORDERING THAT THE NAMES AND ADDRESSES OF CONFIDENTIAL
INFORMANTS IN DRUG CASES BE DISCLOSED IN THE STATE'S INFTIAL
DISCOVERY RESPONSES, PRIOR TO THE CONCLUSION OF PLEA

NEGOTIATIONS,
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MEMORANDUM OF LAW

In criminal proceedings, discovery is provided for in under the West Virginia Rules of
Crﬁminal Procedure and the West Virginia Trial Court Rules. Rule 32.01 of the West Virginia
Trial Court Rules states in part, “[i]t is the intent of tﬁis rule to encourage complete and open
- discovery consistent with applicable statutes, case law, and rules of court at the earliest
practicable time, Nﬁthing in this rule should be construed as a limitation on the court's authaority
to order additional discovery.” Rule 32,03 of the West Virginia Trial Court Ryles compels the |
State to provide the defendant's aftorney with a list of the names and addrcsses of al] State
witnesses, .tog'ether with any reéord of pfior con":lictions of any such witnesses. .Rule 16 of the
West Virginia Rules of Criminal Procedure provides in relevant pat,

(2} D_isciosufe of Evidence by the State.
1 Infonngtion Subjéct to Disclosure.

(A) Statement of Defendant, Upon request of a defendant the state must
disclose to the defendant and make available for inspection, copying, or
photographing: any relevant written or recorded statemnents made by the
defendant, or copies thereof, within the possession, custody or control of
the state, the existence of which is known, or by the exercise of due
diligence may become known, to the attorney for the state; that portion of
any written record containing the substance of any relevant oral statement
made by the defendant, whether before or after arrest in response to
interrogation by any person then known to the defendant to be an agent of
the state; and recorded testimony of the defendant before a grand jury
which relates to the offense charged. The state must also disclose to the
defendant the substance of any nther relevant ora] statement made by the
defendant whether before or after arrest in response to interxogation by any
person then known by the defendant to be an agent of the state if the staze
intends to use that statement at trial, Upon request of a defendant which is
an organization such as a corporation, partnership, association or Jabor
union, the state must disclose to the defendant any of the foregoing
statements made by a person who the state contends:

(i) Was, at the time of making the statement, so situated as z director,
officer, employee, or agent as to have been able legally to bind the
defendant in respect to the subject of the statement; or
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(11) Was, at the time of the offense, personally involved in the alleged
conduct constituting the offense and so situated as a director, officer,
employee or agent as to have been able legelly to bind the defendant in
fespectto that alleged conduct in which the person was involved.

(B) Defendant's Prior Record. U porn request of the defendant, the state
shall furnish to the defendant such copy of his or her prior criminal record,
if any, as is within the possession, custody or control of the state, the
existence of which is known, or by the exercise of due diligence may
become known, to the attorney for the state.

(C) Documents and Tangible Objects. Upon request of the defendant, the
state shall permit the defendant to inspect and copy or photograph books,

- papers, documents, photographs, tangible objects, buildings or places, or
copies or portions thereof. which are within the possession, custody and
contro| of the state, and which are material to the preparation of the
defense or are intended for use by the state as evidence in chief at the trial,
or were obtained from or belong to the defendant.

(D) Reports of Examinations and Tests, Upon request of the defendant the
state shall penmit the defendant to inspect and copy or photograph. any .
results or reports of physical or mental examinations, and of scientific tesis
or experiments, or copies thereof, which are within the possession, custody
or contro] of the state, the existence of which is known, or by the exercise
of due diligence may become known, to the attorney for the state, and
which are material to the preparation of the defense or are intended for use
by the state as evidence in chief at the trial,

(E) Expert Witnesses. Upon request of the defendant, the state shall
disclose to the defendant 3 written sumthary of testimony the state intends
to use under Rule 702, 703, or 705 of the Rules of Evidence during its case
in chief at trial, The summary mugt describe the witnegses' opinions, the
bases and reasons therefor, and the witnesses' qualifications.

(F) Srate Witnesses. Upon request of the defendant, the state shall furnish
to the defendant a written Jist of names and addresses of all state witnesses
whom the attomey for the state intends to call in the presentation of the
case in chief, together with any record of prior convictions of any such
witnesses which is within the knowledge of the state. When 2 request for
discovery of the names and addresses of witnesses has been made by a
defendant, the state may be sllowed 1o perpetuate the testimony of such
witesses in accordance with the provisions of Rule 5.
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(2) Information Not Subject to Disclosure. Except as provided in
paragr._aphs (A), (B), (D) and (E) of subdivision (a)(1), this rule does not
guthonze the discovery or inspection of reports, memoranda or other
Internal official documents made by the attorney for the state or other state
officials in connection with the investigation or prosecution of the case, or
of statements made by state witnesses or prospective state witnesses
cxcept as provided in Rule 26.2.

Clearly, the rules governing discovery in criminal cases demand the disclosure of the
identity of witnesses for the Statc of West Virginia Upon request by a Defendant (as was
requested by the Respondent, Mary Meadows). The issue presented by the Prosecuting Attorney
centers around the disclosure of the identity of confidential informants utilized in avestigating
criminal matters. In this case, a confidentia) informent working at the behest of the West
Virginia State Police allepedly purchased drugs from the Respondents. Under the circumstances
of ﬂ]is case, it is apparent that the State will necessarily have to rely upen the tral testimnony of

the confidential informant to establish its case against the Respondent as the drugs were allegedly

delivesed to the confidential informant which is the basis of the charges against the Respondent.

In Raverio v. United States, the United States Supreme Court held that the scope of the
government’s privilege to withhold from disclosufe the identity of a confidential informant js
limited by the privilege’s underlying purpose and the fﬁndamental requirémgm&s of faimess.

Roverio v, United States, 353 U S. 53, at 60 (1957). Under the fundamental fairness _limitatibn, '

the privilege must give way when the disclosure of the informant’s identity or of the contents of
his communication “4s relevant and helpful to the defense of an accused, or is essential to a fajy
determination of a cause. . . " 14, at 60-61. Declining to impose an absolute rule reguiring

disclosure, the Court stated:
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The problem is one that calls for balancing the public interest in protecting

the flow of information against the individual's right 1o prepare his
defense. Whether a proper balance renders noadisclosure erroneous must
depend on the particular circumstances of each case,

taking into consideration the crime charged, the possible defenses, the

possible significance of the informer's testimony, and other relevant
factors. " =

Id. at 62, -

In Rovario, the Court ultimétely ﬁeld that it was reversible error not to reveal the
informant’s sdentity where the infomlanf was the sole purticipant, other than the accused, in the
transaction_and, therefore, “was the only witness in a position to amplify or contradict the
. testimony of government witnesses. " Id. at 64,

This Court has pr.eviously held that disclosure of thc.identities of confidential informants
may be privileged. This Court has held that “[a] common Jaw pxivﬂege is éccorde& the
government égainst the disclosure of the identity of an informant who has fumnished information
conceming viclations of law to officers charged with the enforcement of 1he law. Howéver, |
__ disclosure may be required where the defendant's case could be jeopardized by nondisclosure.”

Syl pt. 1, State v, Haverty, 267 S.E.2d 727 (1980).

It is has long been held that the issue of whether to disclose the 1dentity of confidential
informants rests within sound discretion of trial court and is only subject to challenge on an
abuse of discretion analysis. See Siate v, Green, 1992, 415 S.E.2d 449, 187 W. Vs, 43, State v.

sfield, 1985, 332 S E.2d 862, 175 W.Va. 397, State v, Tamez, 169 W.Va 382, 200 §.E.2d

14 (1982).
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In Syllabus Point 3 of State v, Tamez, 169 W.Va. 382,290 8.E.2d 14 (1982), this Court
outlined the procedure to be followed when a defendant seeks disclosure of the 1dentity of a

confidential informant. The Court held in Tamez,

“When the State in a criminal action refuses to disclose to the defendant
the identity of ap informant, the tria] court upon motion shall conduet an in
camera inspection of written statements submitted by the State as to why
discovery by the defendant of the identity of the informant should be
restricted or not permitted, A record shall be made of both the in court
proceedings and the statements inspected in camera upon the disclosure
issue. Upon the entry of an order granting to the State nondisclosure to the
defendant of the identity of the informant, the entire record of the in -
camera inspection shall be sealed, preserved in the records of the court,
and made available to this Court in the event of an appeal. In ruling upon
the issue of disclosure of the identity of an informant, the trial court shall
balance the need of the State for nondisclosure in the promotion of law _
enforcement with the consequences of nondisclosure upon the defendant's
ability to receive a fair trial. The resolution of the disclosure issue shall :
rest within the sound discretion of the trial court, and only an abuse of
- discretion will result in reversal. W.Va R.Cdm.P. 16(d)(1).”

SyllabuslPoim 3, State v, Ta.me@ 169 W.Vg, 382,290 S.E.2d 14 ( 1982)

| The L@m case cén be differentiated from the instant é_ase in that Tamez involved a
cimufnstamce where the conﬁéential infr:_)rm&nt was not direétly_invblvéd in the tfansfer of
narcotics but only introduced lé.w enforcemén't officer to the accuse& and thué. was not the
material witness to the alleged transfer. In the instant case, the confidential 'infonnant_is.&lleged
to have been the actual purchasér of drugs from the Respondent. In State v. Walls, this Court
held, “[t]hc general rule is that where the informant hag o.nly peripheral knowledge of the crime,
his identjty need not be disclosed. Where the informant directly participates in the crime, or is &

material witness to it, disclosure may be required, particularly where, in a drug related crime, he

10
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is the only viitness to the transacnon other than the defendant and the buyer.” Syl, pt. 5, Btate v,
Walls, 170 WVa 419 294 S E2d 272 (1982), |
A. TO PERMIT THE STATE OF WEST VIRGINIA TO MAIN’E‘AEN IN CONFIDENCE
THE IDENTITY OF A MATEHIAL WITNESS DURING PLEa. NEGOTIATIONS
WHILE TRIAL IS PENDING WIILL UNFAIRLY SUBJECT CRIMINAL DEFENDANTS
TO ACCEPTAN CE OF A PLEA OFFER WITHOUT HAVIRG THE QPE’@RTUNET ¢
TO FULLY EXAMINE AND WEIGH THE EVIDENCE.

The balancmg test set forth in L___g, and the exception 1o the pnvxlcge apainst
disclosure set forth in ‘_311,5 clearly illustrate that the Trial Court is correct in ordering the
. disclosure of the identity of'the confidential 1nformant As the conﬁden‘txal informant utnhzed in
this case js the alieged actiral purchaser of drugs from the Respondent, the disclosure of the
mformant’s identity is mtical to the Re3pondent s defense. The confidentia) informant in thxs
case is not a penpheral’ party to the charges agamst the Respondent, Nondzsclosum would deny
the Respondam the ability to receive & fair tria j 11 that she would be unable to explore possible
defenses to the charges against her, The disclosure of the infermant’s 1dem1ty would be
important in the proper preparation of a defense to the charges. Dlsclosure will allow the
- Respondent to discover the existence of exculpatory evrdencc Or provide support to a defense of
'enn'apmem; Additionally, disclosure would allow Counsel to mterwcw such witness or other
possible witnesses who have knowledge of the informant; prepare rebutta] evidence, explore
evidence as contemplated under Rule 404(b) of the West Virginia Rules of Evidence; possible
‘defenses relating fo electronic surveillance or recording; credibility issues; and as to the basic -

foundation upon which the State seeks to admit evidence against the Respondent,

11
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The Trial Court’s order compelling the State to disclose the identity of its confidential
informant should be sustained as a practical matter, As the Court or&ered discovery requests to
be filed within twenty days and respdnses thereto within twenty days after such request
(mcludmg disclosure of the identity of the conﬁdent1a1 informant), the Court was simply ordering
the State to identify the confidential m.foxmant a$ it is already required to wdentrfy thnesses
under the dxscovew rules set forth in the Rules of Cnmmal Procedure and the Trial Court Rules
 The State seeks its relief large]y on the bmsw nf its argument that such disclosure should not be
-required during plea negotiations. That argument fails to take mto-cons:deratgon t.he need for the

defendant to be able to afford his or herself of the _disco\fery ruies to analyze hef case prepare a
defense o the chargeﬁ. The Respondent, having been indicted and having trial scheduled within
three rﬁonths of arrajgnment cannot effectively asse'ss the strengths Va.nd weaknesses of the case in
that time frame without Being provided the iden.tity of those wiinesscs to be‘cialled against her.
Once indicted, the Rcsﬁondcnt -is subject to trial upor; the charges agaiﬁst her and basic fair trial |
concepts should compel disclosure of such  critical witness. To permit the State to simply
refuse to disclose the identity of this witness without filing a motion. with the Trial Court in that
regard would fc;rce the Respondent to negotiate bligldly Without areal vision of the strength or
~weakness of the case against her.
B. THE STATE OF WEST vmmlﬁm SHOULD NOT BE PERMITTED TC MAINTAIN
IN CONFIDENCE THE IDENTITY OF ITS WITNESSES ABSENT AN ORDER FROM
THE TRIAL COURT ON PR(.B]PER MOTION TO THAT EFFECT. |

Additionally, under the guidance of Tamez, the Petition should be denied as the State of

 West Virginia has fai]éd to seek redress of this issue with the Circuit Count. Tamez clearly states

12
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3, State v. Tameg, 3upra. The logic of Tamez is clear: absent a determination by the Tyial Court
-~ directing nondisclosure of the identity of a confidential informant, the State should be held to

follow the discovery requirernents West Virginia Rules of Crirninal Procedure and the West

intended to be .utilizcd during its case in chief Abégnt & motion to the Trial Coﬁrt seeking to
maintain such confidentiality, ahd a ruling in its favﬁr, the State is under 2 nondisoretionary duty
to provide such discovery, There exists no other legal authority which grants to the State the |
right to refuse 1o diéclose the identity of Qi’rnesses upén Proper request zs has beep done m this

case without approval of the Court as outlined in Tamez,

13
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C. AS AN ORDER TO COMPEL DISCLOSURE OF THE IDENTITY OF A
CONFIDENTHAL INFORMANT 18 REVIEWED UNDER AN ABUSE OF DISCRETION
STANDARD, A WRIT QF PROHIEETIGN WILL N@T LIE TC CH{ALE;ENEGE THE
SUCH ORDER.

Further, the State’s Pctltwn for Writ of Prohibition should be demed as thc relief sought
is 1mproper In this instance. As stated Tamcz .. [t)he resolution of the disclgsure issue shall
rest within the sound dlscretxon of the trial court, and only an 'sibuse'of discretion will result in
reversal.” Smté v. Tamez, éupra. This Court has held, “[ﬁ] writ of prohibition wijI not issue 1o
 prevent a éimple abuse of discretion by a trial court. It will only issue where the trial court has no
Jurisdietion or having such jurisdiction exceeds its Iegi'i:imate powers, W,Va.Code 53-1-1.7 State

| ex rel, Shepard v, r{olland 219 W.Va. 310, 633 S.E.2d 255, (2006).citing Syl. Pt. 2, Sta‘te ex rel,

Peacher v. Sepcindiver, 160 W.Va, 314, 233 S.E.2d 425 (1977).

14
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overrule the Petition for Writ of Prohibition and shall further pray for such ﬁm;her rehcf as this

Court may deem just and fajr,

Respectfully submittec_i.

MARY MEADOWS
Respondent,
By Coungel

45 West Main Street -

Buckhannon, West Virginia 26201
(304) 472-2048 : '
WV Bar #7095
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CERTIFICATE OF SERVICE

I, Dennis J, Willett, do hereby certify that on June 15, 2009, true copies of the foregoing

document(s) entitled: Response to Petition for Writ of Prohibition was (were) duly served by the

following method:

% United States Mail, postage prepaid.
— — Certified Mail, retym receipt requested

Hand Delivery

Facsimile Transmission

Credible Peysons Service/Private Process Server

to the following person(s):

I. Hon. Jack Alsop, Judge of the Circuit Court of Webster County, West Virginia,

2 Court Square, Webster Springs, WV 26288

2. Dwayne C. Vandevender, Esg,, Prosecuting Attorney, 137 Soutlg Main St., Webster -
Springs, WV 26288 | |

3. William C, Martin, Esq., ‘P.O; Box 72, Sutton, WV 26601

4. Howard J, Blyler, Esq., P.O. Box 217, Cowen, WV 26206

5. Daniel Grindo, Esq., 622 Elk Street, Gassaway, WV 26624
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